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FORDHAM UNIVERSITY SCHOOL OF LAW
EXAMINATION IN DAMAGES

JANUARY 20, 1940

GIVE REASONS FOR EVERY ANSWER

N AME .............. _._............................_.. _...... _........._............................. ____... _._..............................._._ ..._....._
CLASS DIVISION ......................._....................................._......._........................ _.. _...... _......._.._......_..._.

. I. Plaintiff, a well-known and successful attorney, brought an action
against the de~endant, the publisher of a newspaper. The complaint,
among other things, alleged that the defendant had published in his newspaper ~ statement that t~e plaintiff had embezzled money entrusted to him
by a chent. The complamt further alleged that the defendant either knew,
or had reason to know, that the statement was false, and asked judgment
f?r both compensatory. and punitive damages. Defendant's answer con~Isted ~f a general dema.l. On the trial of the action, plaintiff introduced
Into eVIdence, facts tending to support the above mentioned allegations of
the complaint. However, plaintiff offered no proof of any actual damage.
The plaintiff also offered to prove the wealth of the defendant and the
fact that for a long time prior to the publication in question, the defendant
had openly expressed his dislike for plaintiff. The court refused to receive
the foregoing evidence. At the close of plaintiff's case, the defendant
moved to dismiss the plaintiff's complaint, and this motion was denied.
:rhe defendant .then offered evidence that the plaintiff's general reputation
111 the communIty was bad. The court permitted the introduction of this
evidence over the objection of the plaintiff's counsel. The defendant also
offered to prove ~hat, in publishi.ng the news item, he had relied upon a
report from a relIable news serVIce, but the court refused to receive this
evidence. The jury returned .a verdict in the sum of $2,500, representing
com'p~nsatory damages, and 111 the further sum of $1,000, representing
pU111tJve damages. The defendant moved to set the verdict aside. The
court granted the motion to set the verdict aside and ordered a new trial
unless the plaintiff consented to the damages being reduced to the sum of
$500 for compensatory damages.

.w.

e~~ the rulings of. t~1e..court correct? Also, discuss briefly the
admISSIbIlIty or non-admlsslblllty of the varIOUS evidence admitted or
offered at the trial.

was unable to make any moving pictures as planned.
action against Jones, claiming the following damages:

Smith brought an

1. One-half of the net profits which he claims would have been made from

the sale and rental of the films that Jones had agreed to make.
2. The price of supplies used on the voyage which Smith obtained gratis
upon the condition that the manufacturer's label would appear from
time to time in the films . Smith, not having fulfilled the condition, was
forced to pay for such supplies. J ones did not know of this arrangement for supplies.
3. The expense of the attempts made by Smith to get another expert
photographer, which attempts were unsuccessful.
4. Exemplary damages.
What, if anything, may Smith recover?

IV. Because of the negligence of the defendant, his automobile
crashed into the automobile owned by the plaintiff causing the plaintiff
severe bodily harm and damage to plaintiff's automobile. Plaintiff's automobile had been purchased by him for general family purposes and had
been so used. On the trial, plaintiff seeks to recover damages for the
following items:
1. Lo ss of profits fr0111 hi s practice as a dentist, amounting to $400 a
month for eight months . during which time he received disability
benefits of $200 a month under an accident insurance policy.

2. The value of the services of plaintiff's married daughter in nursing him , amounting to $300.
3. The cost of repairing his automobile, which "vas $245, although
the diminution in valuc of the car was $200.

II.

Plaintiff, a canner, agreed to sell and deliver to the defendant,
a wholes~le grocer in New York City, 60,000 cans of beef in three equal
monthly 111stallments, on the first day of each month, beginning January 1,
1939, at a price of $10 per 100 cans c.i.f. New York City, payment to be
made in three installments upon receipt of doclUnents covering each shipment. Plaintiff, whose cannery was located at St. Louis, Missouri, purchased raw beef and began to undertake performance of the contract.
He made the first shipment of 20,000 cans, which were accepted, but not
paid for, by the defendant. Thereafter, on January 20, the defendant
notified the plaintiff that the defendant would accept no more deliveries
of the canned beef and that plaintiff should cease performance under the
contract. At the time the plaintiff received notice of this repudiation of
the contract, he had just completed the canning of the second shipment,
but had not delivered it to the carrier. He had also incurred expenses
of $50 and had on hand materials, consisting of cans and raw beef, which
cost him $1,500 and which then had a value of $1,450, in preparation for
the canning of the third shipment. The plaintiff refused to accede to the
defendant's notice, but continued to can the beef and on February 1 and
March 1 made the shipments provided for in the contract, which the
defendant refused to accept. It cost the plaintiff $8 per 100 cans to turn
out the finished product. During the period covered by the contract the
market price per 100 cans was as follows:
New York
$11.50
January 1 ..... .
9.00
February 1 .. . .... .
March 1 .... . ... . .
7.50

St. Louis
$10.50
8.00
6.50

Assuming that the defendant is liable for breach of contract, what
damages may the plaintiff recover?

4. The cost of hiring a similar automobile during the period plain-=tiff's automobile was being repaired. which cost was $10 per day.
As a matter of fact. plaintiff had not hired another automobile.
5. Compensation because his injuries deprived him of the opportunity of winning a prize of $500 for the best essay 011 a dental subjcct, in which contest all but five entries, inclusive of plaintiff's.
had been eliminated. At the time of his injury, plaintiff had substantially completed his essay, but was prevented from finally
completing and submitting the same by reason of his injuries.

V. A had a contract with B, under which contract A agreed to
alter and install new machinery in a factory owned by B. The contract further provided that all work should be completed by A not later
than September 1, 1935. A made a contract with C whereby C agreed
to install in the factory a new concrete floor and to have the same finished not later than July 1, 1935. C did not finish his contract until
September 1, 1935. As a result of this delay on C's part, A was unable
to complete his work until November 1, 1935. C is suing A for the
contract price and A is counterclaiming for damages as follows:

$600, which sum B had deducted from A's contract
price (under a clause in A's contract with B providing as liquidated damages for delay the sum of $10 a day).

1. The sum of

2. Salaries paid by A to members of his organization during the per iod of delay caused by C and during which time there was no work
for them to do as a result of progress being blocked by C.
3. The increased cost resulting to A by reason of C's delay, costs for
labor and materials having risen during the period of such delay.
4. Loss of profit on another contract offered to A, but which he was
unable to finance because all his money was tied up in the contract he was performing for B.

III. Smith, a fan10us explorer, pla11l1ed to make a voyage in his
schooner to some little-known islands in the Southern Pacific. The voyage
was to last approximately one year. He made a contract with Jones by
the terms of which Jones agreed to go on the expedition and make a minimum of fifteen moving picture "shorts" of interesting sights and events
on the voyage. The word "short" has a welI-defined meaning in the
motion-picture industry. Such "shorts" have a minimum sale and rental
value. It was agreed between Smith and Jones that Smith should bear
the expenses of the venture and that the net profits from the sale and
rental of the films should be equally divided between Smith and Jones.
About two weeks before the voyage was to start, Jones wrongfully and
maliciously broke his contract. Smith made the contemplated trip, but

5. Damage done to A's reputation as a contractor who completed his
work promptly according to contract.
6. Expenses of defending the suit brought by C, the necessity for
which suit A claims was C's breach of contract.
What damages, if any, may A recover on his counterclaim?

VI. Write an essay of not more than 300 words discussing 1i..quidated damages, penalties and alternative contracts, giving the distinctions between them and the princip~~ of law controlling.
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